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(1) Any provision of the Bank Hold-
ing Company Act of 1956, as amended
(‘‘BHC Act’’), or any order or regula-
tion issued thereunder, pursuant to 12
U.S.C. 1847(b) and (d);

(2) Sections 19, 22, 23A and 23B of the
Federal Reserve Act (‘‘FRA’’), or any
regulation or order issued thereunder
and certain unsafe or unsound prac-
tices or breaches of fiduciary duty, pur-
suant to 12 U.S.C. 504 and 505;

(3) Section 9 of the FRA pursuant to
12 U.S.C. 324;

(4) Section 106(b) of the Bank Holding
Company Act Amendments of 1970 and
certain unsafe or unsound practices or
breaches of fiduciary duty, pursuant to
12 U.S.C. 1972(2)(F);

(5) Any provision of the Change in
Bank Control Act of 1978, as amended,
or any regulation or order issued there-
under and certain unsafe or unsound
practices or breaches of fiduciary duty,
pursuant to 12 U.S.C. 1817(j)(16);

(6) Any provision of the International
Lending Supervision Act of 1983
(‘‘ILSA’’) or any rule, regulation or
order issued thereunder, pursuant to 12
U.S.C. 3909;

(7) Any provision of the International
Banking Act of 1978 (‘‘IBA’’) or any
rule, regulation or order issued there-
under, pursuant to 12 U.S.C. 3108;

(8) Certain provisions of the Ex-
change Act, pursuant to section 21B of
the Exchange Act (15 U.S.C. 78u-2);

(9) Section 1120 of the Financial In-
stitutions Reform, Recovery, and En-
forcement Act of 1989 (12 U.S.C. 3349),
or any order or regulation issued there-
under;

(10) The terms of any final or tem-
porary order issued under section 8 of
the FDIA or of any written agreement
executed by the Board, the terms of
any condition imposed in writing by
the Board in connection with the grant
of an application or request, and cer-
tain unsafe or unsound practices or
breaches of fiduciary duty or law or
regulation pursuant to 12 U.S.C.
1818(i)(2);

(11) Any provision of law referenced
in section 102(f) of the Flood Disaster
Protection Act of 1973 (42 U.S.C.
4012a(f)) or any order or regulation
issued thereunder; and

(12) Any provision of law referenced
in 31 U.S.C. 5321 or any order or regula-
tion issued thereunder;

(f) Remedial action under section
102(g) of the Flood Disaster Protection
Act of 1973 (42 U.S.C. 4012a(g)); and

(g) This subpart also applies to all
other adjudications required by statute
to be determined on the record after
opportunity for an agency hearing, un-
less otherwise specifically provided for
in the Local Rules.

[56 FR 38052, Aug. 9, 1991, as amended at 61
FR 20341, May 6, 1996]

§ 263.2 Rules of construction.
For purposes of this subpart:
(a) Any term in the singular includes

the plural, and the plural includes the
singular, if such use would be appro-
priate;

(b) Any use of a masculine, feminine,
or neuter gender encompasses all three,
if such use would be appropriate;

(c) The term counsel includes a non-
attorney representative; and

(d) Unless the context requires other-
wise, a party’s counsel of record, if
any, may, on behalf of that party, take
any action required to be taken by the
party.

§ 263.3 Definitions.
For purposes of this subpart, unless

explicitly stated to the contrary:
(a) Administrative law judge means one

who presides at an administrative
hearing under authority set forth at 5
U.S.C. 556.

(b) Adjudicatory proceeding means a
proceeding conducted pursuant to
these rules and leading to the formula-
tion of a final order other than a regu-
lation.

(c) Decisional employee means any
member of the Board’s or administra-
tive law judge’s staff who has not en-
gaged in an investigative or prosecu-
torial role in a proceeding and who
may assist the Agency or the adminis-
trative law judge, respectively, in pre-
paring orders, recommended decisions,
decisions, and other documents under
the Uniform Rules.

(d) Enforcement Counsel means any in-
dividual who files a notice of appear-
ance as counsel on behalf of the Board
in an adjudicatory proceeding.
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(e) Final order means an order issued
by the Board with or without the con-
sent of the affected institution or the
institution-affiliated party, that has
become final, without regard to the
pendency of any petition for reconsid-
eration or review.

(f) Institution includes: (1) Any bank
as that term is defined in section 3(a)
of the FDIA (12 U.S.C. 1813(a));

(2) Any bank holding company or any
subsidiary (other than a bank) of a
bank holding company as those terms
are defined in the BHC Act (12 U.S.C.
1841 et seq.);

(3) Any organization operating under
section 25 of the FRA (12 U.S.C. 601 et
seq.);

(4) Any foreign bank or company to
which section 8 of the IBA (12 U.S.C.
3106), applies or any subsidiary (other
than a bank) thereof; and

(5) Any Federal agency as that term
is defined in section 1(b) of the IBA (12
U.S.C. 3101(5)).

(g) Institution-affiliated party means
any institution-affiliated party as that
term is defined in section 3(u) of the
FDIA (12 U.S.C. 1813(u)).

(h) Local Rules means those rules pro-
mulgated by the Board in this part
other than subpart A.

(i) OFIA means the Office of Finan-
cial Institution Adjudication, the exec-
utive body charged with overseeing the
administration of administrative en-
forcement proceedings for the Board,
the Office of Comptroller of the Cur-
rency (the OCC), the Federal Deposit
Insurance Corporation (the FDIC), the
Office of Thrift Supervision (the OTS),
and the National Credit Union Admin-
istration (the NCUA).

(j) Party means the Board and any
person named as a party in any notice.

(k) Person means an individual, sole
proprietor, partnership, corporation,
unincorporated association, trust, joint
venture, pool, syndicate, agency or
other entity or organization, including
an institution as defined in paragraph
(f) of this section.

(l) Respondent means any party other
than the Board.

(m) Uniform Rules means those rules
in subpart A of this part that are com-
mon to the Board, the OCC, the FDIC,
the OTS and the NCUA.

(n) Violation includes any action
(alone or with another or others) for or
toward causing, bringing about, par-
ticipating in, counseling, or aiding or
abetting a violation.

§ 263.4 Authority of the Board.

The Board may, at any time during
the pendency of a proceeding, perform,
direct the performance of, or waive per-
formance of, any act which could be
done or ordered by the administrative
law judge.

§ 263.5 Authority of the administrative
law judge.

(a) General rule. All proceedings gov-
erned by this part shall be conducted in
accordance with the provisions of chap-
ter 5 of title 5 of the United States
Code. The administrative law judge
shall have all powers necessary to con-
duct a proceeding in a fair and impar-
tial manner and to avoid unnecessary
delay.

(b) Powers. The administrative law
judge shall have all powers necessary
to conduct the proceeding in accord-
ance with paragraph (a) of this section,
including the following powers:

(1) To administer oaths and affirma-
tions;

(2) To issue subpoenas, subpoenas
duces tecum, and protective orders, as
authorized by this part, and to quash
or modify any such subpoenas and or-
ders;

(3) To receive relevant evidence and
to rule upon the admission of evidence
and offers of proof;

(4) To take or cause depositions to be
taken as authorized by this subpart;

(5) To regulate the course of the
hearing and the conduct of the parties
and their counsel;

(6) To hold scheduling and/or pre-
hearing conferences as set forth in
§ 263.31;

(7) To consider and rule upon all pro-
cedural and other motions appropriate
in an adjudicatory proceeding, pro-
vided that only the Board shall have
the power to grant any motion to dis-
miss the proceeding or to decide any
other motion that results in a final de-
termination of the merits of the pro-
ceeding;
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